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Abstract

The theory of the actual employee has become a recognized matter at the juristic
and judicial level, and it was created by the French State Council, and it was created
with the aim of maintaining the functioning of public facilities regularly and steadily, in
the event of exceptional circumstances in the country such as wars, natural disasters,
revolutions, and crises; Where the need arises in a timely manner for the management of
vital facilities by non-public officials and without authorization from the administrative
authority of the state. The theory is a departure from the general rule according to which
no person may exercise the functions of public office, without appointment or legal
justification from the competent authority.

This study aims to identify the concept of the actual employee, the origin of his
theory, its justifications, distinguish the actual employee from the legal employee,
explain the rule of their respective actions, and clarify the conditions that must be met
for the work of the actual employee theory, and indicate the legal and functional
implications of applying the actual employee theory, and a statement The extent to
which the theory applies to the occupants of the three authorities in the state, and to
clarify the implications of its application for the Palestinian reality.

We have relied in this study on the descriptive approach and the analytical
approach, by analyzing the legal texts that organize the actual employee theory, in an
attempt to understand the dimensions of the theory and the goal of the legislator behind
it, as well as describing the conditions that led to the application of the theory in the
state of Palestine after the events of the Palestinian division in 2007 AD .

Among the most important results that the researcher reached is that the actual
employee theory has become a matter of course, jurisprudence and justice, and that it is
an application theory in exceptional and normal circumstances based on the availability
of the apparent case and the protection of others, and that all actions issued by the actual
employee are sound and have legal effects towards others, if It was related to the
administrative side because its goal was to achieve the public interest, but if it was
related to the judicial side, it does not have legal effects to nullify the appointment
procedures.

At the end of the study, we presented a set of recommendations, the most
important of which are: for the legislator to explicitly state in the civil service law the
theory of the actual employee for its many applications in the Palestinian reality, and
that the penal code includes in its texts what criminalizes plagiarism and rape of the
public office, and that the Palestinian judiciary dissociate itself from any political
interactions This theory is applied in the decisions issued by him regarding employees
of the Gaza Strip.
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